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*664 I. INTRODUCTION [FN1] 

 
       On February 2nd of 1996, the Ninth Circuit Court of Appeals decided United States v. Bauer, a well-publicized case in-

volving a group of defendants each charged, among other things, with marijuana possession. [FN2] After extended delibera-

tions, the appellate body threw out the district court's guilty verdicts and remanded the case for a new trial. Interestingly, 

however, there was never an issue of whether the defendants had, in fact, possessed marijuana. Nor did the court waver on 

marijuana's general illegality or believe that there were any improprieties surrounding the group's arrests or pretrial proceed-

ings. Instead, the circuit court ruled that the trial judge had erred in denying the defendants an opportunity to present evidence 

of the key role that marijuana plays in their religious culture, Rastafari. [FN3] 
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       The Bauer decision had been foreshadowed five years earlier by another criminal case featuring culture as the main ac-

tor.  In that case, a California State Court of Appeal reversed Helen Wu's murder conviction and ordered that a new trial be held 

so that the jury could be read the instructions that Wu had requested but the trial court had denied. [FN4] Wu had strangled her 

young son and tried to kill herself upon discovering that the man who had courted her and helped conceive her child was re-

neging on his repeated promise to marry her. *665 The jury instructions which Wu had requested focused on the traditional 

Chinese view of marriage and family. Specifically, they explained that in Wu's native culture, an unwed mother brings great 

shame onto herself, her child, and her family and that, as a result, a woman in such a position often feels her only choice is to 

leave this world with her child so that she may care for him free of scorn in the afterlife. [FN5] 
 
       These cases are recent manifestations of an old and unresolved dilemma.  Is evidence of a defendant's cultural background 

relevant in explaining the circumstances of an alleged crime?  And, if so, to what extent, if any, should a host country's criminal 

justice system make allowances for the cultural practices of its immigrant populations?  Should the law show flexibility in 

regards to immigrants who are destitute refugees, seekers of political asylum, or members of groups who did not choose to 

immigrate out of convenience or economic gain? Should these groups be given a period of “legal acculturation”? And, sepa-

rately, should newly-arrived immigrants be held to know every law which governs the country's citizens? [FN6] 
 
       Historically, courts have refused to allow any cultural evidence into criminal proceedings. [FN7] They have stood by the 

proposition that all who reside in a country regardless of their nationality, length of residence, or cultural indoctrination, are 

subject to the exact same laws. [FN8] This position was first echoed in the United States before the turn of the century when the 

highest court in the land announced that an alien who comes to a foreign shore immediately adopts all of the rules of the nation. 

[FN9] 
 
       Today, while most courts still do not allow cultural evidence of a defendant's beliefs, norms, or knowledge into the cour-

troom, some *666 United States jurisdictions have progressively demonstrated leniency in admitting proof of immigrant de-

fendants' cultural practices in certain situations. Specifically, courts have begun allowing defendants to present evidence of 

their culture in order to demonstrate the motives for their criminal acts. [FN10] 
 
       These decisions have spurred some observers to call for the establishment of a formal cultural defense that would not only 

allow a defendant's cultural background in evidence, but furthermore serve to mitigate the charges against that defendant, 

reduce her sentence, or exonerate her entirely. [FN11] In support of this position, they draw on arguments ranging from the 

need for cultural diversity, [FN12] to the importance of individualized justice. [FN13] 
 
       While these courts and commentators present many sound arguments, their proposals for a cultural defense need to be 

tempered by fundamental considerations of human rights.  Human rights, a progeny of natural law, presents the claim that 

certain rights are inherent to us as people through no other reason than merely being born.  Such rights include, for example, 

freedom of bodily sanctity and freedom from persecution based on beliefs.  These rights are not subject to governmental reg-

ulation; they are above all political or societal manipulations. 
 
       As this Note will make clear, cultural evidence is not a uniform class.  Some evidence concerns customs, norms, mores, 

and worldviews that violate basic notions of human rights; other evidence *667 does not. This distinction is well illustrated in 

the examples that headed this discussion. There are no human rights implications in allowing Bauer to present evidence of his 

cultural beliefs in order to defend his possession of marijuana. While it is true that marijuana has self-destructive properties, the 

defendant voluntarily chose to engage in these properties. His decision was guided by self-determination; it was not forced 

upon him by an outside agent. In Wu, by contrast, the mother killed her son. She violated his bodily integrity and extinguished 

his most precious possession. The very cornerstone of human rights, the right to life, was thus violated. [FN14] To accept all 

cultural evidence with no discrimination as to its adherence to human rights, as the previously cited courts and commentators 

have done, obfuscates the distinction which must necessarily be drawn. The proposed cultural defense must be restrained from 

allowing violations of human rights to serve as legal aids to those who commit them. Just as human rights violations cannot be 

given justification through politics, they cannot be given justification through our legal system. 
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       This Note challenges courts to look to human rights in deciding what cultural evidence should be introduced into the 

courtroom.  Section II will define the cultural defense and demark the instances when it has been applied in the past.  Care will 

be taken to distinguish between the defense's applications in affirmative and derivative forms as well as in mitigative and 

complete forms.  Section III will then provide an overview of the major arguments made by proponents and detractors of the 

cultural defense to date.  Throughout this discussion, critical analysis of the debate will be presented from a human rights 

perspective.  A qualified endorsement of the cultural defense will result.  Having so explored the past lines of argument, Sec-

tion IV will concentrate entirely on human rights and their application to the cultural defense.  The background principles of 

human rights and natural law will first briefly be discussed.  Thereafter, the fashion in which these principles can successfully 

delineate the cultural defense's parameters will be demonstrated.  Lastly, the repercussions of limiting the cultural defense 

through human rights will be analyzed in terms of *668 the implications for United States culture. More simply put, the ques-

tion will be asked: do some of our own cultural acts defy the most treasured of human rights? 
 
       As a caveat, it should be added here that at no point does this Note claim to present a comprehensive overview of the pros 

and cons of the cultural defense or to serve as a “primer” on it. The arguments surrounding the defense are too numerous and 

complex to be dealt with adequately in a single, relatively cursory, work. Furthermore, most of these arguments have already 

been issued by a multitude of sources. [FN15] Therefore, any attempt to present them here would be a mere compilation of 

finished products, not a novel endeavor which will add to the field. Instead, this Note seeks to present the cultural defense in a 

new context, one of basic rights. 
 

II. THE CULTURAL DEFENSE 
 
A. Defining Culture 
 
       A helpful starting point in understanding the cultural defense is to delineate the parameters of its core feature: cul-

ture.  Culture was first clearly and comprehensively defined by the British anthropologist Sir Edward Burnett Tylor.  Writing in 

1871, Tylor defined it as, “that complex whole which includes knowledge, belief, art, law, morals, custom and any other ca-

pabilities and habits acquired by man as a member of society.” [FN16] Since Tylor's time, definitions of culture have prolife-

rated to reflect the emphasis which subsequent generations of sociologists, psychologists, and anthropologists have thought 

most important. So varied have been these definitions that, in the 1950s, A.L. Kroeber and Clyde Kluckhohn, after combing the 

academic literature, collected over a hundred separate definitions of culture. [FN17] 
 
       Recent definitions tend to distinguish more clearly between actual behavior on the one hand and the mental processes that 

lie behind that behavior on the other.  Stated another way, culture is presently acknowledged not as observable behavior, but 

rather as “the *669 values and beliefs that people use to interpret experience and generate behavior, and which that behavior 

reflects.” [FN18]    Following this trend, the definition of culture which will be adopted for the purposes of this Note will be a 

well-accepted one proposed by Professor William Haviland.  It defines culture as: “[a] set of rules or standards shared by 

members of a society which, when acted upon by the members, produce behavior that falls within a range of variance the 

members consider proper and acceptable.” [FN19] Haviland further specifies: “[c]ulture consists of the abstract values, beliefs, 

and perceptions of the world that lie behind people's behavior, and which that behavior reflects.” [FN20] Such a broad defini-

tion encompasses all of society's primary institutions: for example, kinship, education, and religion. [FN21] As a result, the 

extent of evidence that could potentially be admitted under the banner of the cultural defense is vast. 
 
B. Defining the Cultural Defense 
 
       The formal cultural defense is one “asserted by immigrants, refugees, and indigenous people based on their customs or 

customary law.” [FN22] It stands for the proposition that these groups should be permitted to introduce evidence of their 

culturally defined norms, mores, and worldviews in all judicial proceedings in order to explain the circumstances regarding 

their alleged criminal activities. [FN23] As Alison Dundes Renteln, a major proponent of the cultural defense, has explained, 

two varieties of the cultural defense exist. Each is best understood in terms of the situation in which it applies. The first, called 

the “cognitive” cultural defense, applies in instances where, due to the culture of the defendant, she did not realize that her 
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actions *670 constituted a crime. [FN24] That is, the defendant did not realize that her actions contravened any laws in the host 

country. The second, called the “volitional” cultural defense, is demonstrated in cases where, although the defendant knew that 

her conduct amounted to a crime, she was so overborne by the force of her enculturation that she chose not to conform to the 

“acceptable” conduct. [FN25] 
 
C. Applications of the Cultural Defense 
 
       With this common understanding of culture (and, of course, the inevitable recognition that different individuals will have 

somewhat varying notions of it), we are prepared to analyze the cultural defense's applications in criminal proceedings.  The 

defense, whether cognitive or volitional, may fulfill one of two primary functions and one of two secondary functions.  First, it 

may serve either as an affirmative or a derivative defense.  Second, within those categories, it may serve either as a complete or 

a mitigative defense.  It must be understood that these categories of what the cultural defense does should not be confused with 

the earlier cognitive/volitional distinction of what the cultural defense is.  Table 1 on the following page illustrates this ad-

mittedly complex analysis by laying out all of the possible conjurations of the cultural defense.  The text that will follow will, 

one category at a time, explain the terminology. 
 

Table 1 
 

       Forms of the Cultural Defense 
  
 

      Cognitive 
  
 

      Volitional  
  
 

 

      Functions of these Forms 
  
 

      Affirmative 
  
 

      Derivative 
  
 

 

      Mitigative 
  
 

      Mitigative Affirmative 
  
 

      Mitigative Derivative 
  
 

      Complete 
  
 

      Complete Affirmative 
  
 

      Complete Derivative 
  
 

      Possible Permeations of the Cultural Defense 
  
 

      (1) Mitigative Affirmative Cognitive 
  
 

      (5) Complete Affirmative Cognitive 
  
 

 

      (2) Mitigative Affirmative Volitional 
  
 

      (6) Complete Affirmative Volitional 
  
 

 

      (3) Mitigative Derivative Cognitive 
  

      (7) Complete Derivative Cognitive 
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      (4) Mitigative Derivative Volitional 
  
 

      (8) Complete Derivative Volitional 
  
 

 

 
*671 1. The Cultural Defense as an Affirmative Defense 
 
       An affirmative defense does not contest the presence of the elements of the offense--the actus reus and the mens rea. 

[FN26] Rather, it states that other circumstances temper the otherwise criminal act. [FN27] Self-defense is a classic example. In 

a murder trial where the defendant claims self-defense, she is not denying that she killed her attacker (actus reus). Nor is she 

contesting that she meant to kill the attacker (mens rea). Instead, the defendant is arguing that since she felt her life was in 

imminent jeopardy, she was justified in using any means available to protect herself. 
 
       Another example is afforded by the defense of necessity.  When this defense is asserted, the defendant claims that she 

reasonably believed that she had to take an otherwise criminal action in order to avoid an even greater harm.  For example, she 

may have felt obligated to drive recklessly in order to deliver a critically injured person to a hospital.  Once again, the defendant 

neither denies that the actus reus was committed (driving recklessly) nor that the mens rea was present (intending to drive 

recklessly).  Instead, she claims that the punishable quality of the act was absolved by the situation which prompted it. 
 
       The key to understanding affirmative defenses is to see that they implicitly recognize that motive is sometimes a consid-

eration in liability determination.  As has been documented, the role of motive is a long standing problem in criminal juri-

sprudence. [FN28] As a general rule, motive is not germane. That is, why a criminal commits a crime is irrelevant so long as it 

is established that the criminal intended the act. The standard example is that the thief is culpable even if she steals from the rich 

to give to the poor; her motive for theft is not to be considered. 
 
       Yet, motive seems critical in establishing blameworthiness.  There is certainly a moral difference between the thief who 

steals for her own personal gain and the thief who steals to feed her children.  “Whereas both are guilty legally, the latter is in 

some sense less guilty morally.” [FN29] In recognition of this distinction and “insofar as the law derives its legitimacy from 

morality,” [FN30] some exceptions to the general *672 stance have been officially created. The examples of self-defense and 

necessity are, again, of use. 
 
       When the law uses the doctrine of self-defense to find no liability in the person who killed her attacker, it is looking at the 

objective motive of the victim of the attack.  It is recognizing that this motive (or, at least, the motive of a reasonable person in 

the defendant's position) was not to kill out of hate or desire for gain, but to keep herself from suffering serious bodily harm or 

death.  Likewise, when the law absolves of liability the reckless driver under the aegis of necessity, it is understanding that the 

driver's conduct was not motivated by a need to fulfill a craving for thrills (for example), but by the desire to save the life of an 

injured person. 
 
       The cultural defense, at least in its volitional incarnation, [FN31] can work as an affirmative defense in the same fashion as 

self-defense and necessity do. It does not deny that the mens rea and the actus reus were present. Instead, it recognizes an 

exception in circumstances when the motive for otherwise criminal conduct is relevant. The case of People v. Kimura illustrates 

this application. [FN32] 
 
       Fumiko Kimura lived in a fairly isolated Japanese immigrant enclave in Los Angeles, California.  Upon learning of her 

husband's adulterous conduct, she attempted to drown herself and her two children in Santa Monica bay.  While both children 

died, she was rescued by onlookers.  At trial, Kimura contended that she was attempting a traditional Japanese ritual, oya-

ko-shinju, parent-child suicide. [FN33] According to this ancient custom, it is believed that when a woman has been wronged 

by her husband, she may choose to remove herself from this world rather than to live (as is perceived) as a source of shame to 

her family and community. [FN34] Taking her children with her into the afterlife is encouraged as leaving them behind with no 
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one to attend to them would be a sign of poor motherhood. Oyako-shinju, although not officially condoned, is rarely prosecuted 

in Japan. [FN35] 
 
        *673 The Los Angeles district attorney, confronted with over 25,000 signatures gathered by the Japanese community 

requesting clemency for Kimura and explaining the role of oyako-shinju in Japanese culture, negotiated a plea bargain with her 

in which she agreed to plead to reduced charges of voluntary manslaughter. [FN36] At sentencing, she was given one year in 

prison (which she had already served) and five years probation; she walked out of the courtroom a free woman. 
 
       Observers have unanimously explained that this lenient sentence was the direct result of considerations of Kimura's cul-

tural background. [FN37] Kimura never denied that she committed the act of drowning her two children. Nor did she argue that 

she intended to commit this act. Rather, she sought admitted into evidence the Japanese custom of oyako-shinju in an effort to 

demonstrate that the prevailing forces of her enculturation reasonably swayed her decision to act. In other words, she claimed 

that her motive should be considered in assessing her liability. She contended that her actions were not those of a woman who 

killed out of hatred or desire for gain, but rather those of a compassionate and caring mother. Therefore, the argument con-

tinues, she should not be affixed the same moral blame as would be placed on one who killed out of spite and desire. Just as the 

law has, in the cases of necessity and self-defense, forged exceptions to its general rule that motive is irrelevant, it should make 

a similar exception in cases where the cultural background of the defendant is a key consideration in determining the defen-

dant's moral blameworthiness. 
 
       By way of contrast and in an effort to help the reader attain greater understanding, we may consider the possibility that the 

affirmative cultural defense could also be used when it is in its cognitive form. [FN38] This would result if Kimura had 

committed the act not knowing that oyako-shinju was a crime in the United States. [FN39] 
 

*674 2. The Cultural Defense as a Derivative Defense 
 
       The cultural defense may also be used by criminal defendants as a derivative defense.  In contrast to an affirmative defense, 

this defense contests that the necessary elements of the offense, either the actus reus or the mens rea, have been proven. [FN40] 

We may understand how the cultural defense functions in this respect through a few examples of traditional derivative defenses. 
 
       A classic example of a derivative defense is the insanity claim.  When a defendant asserts the insanity defense, she argues 

that she was not capable of forming the necessary mental state (intent, knowledge, recklessness, negligence) to commit the 

crime alleged.  Because the law believes that the principle of mens rea requires the voluntary commission of a harm forbidden 

by penal law, it does not punish an individual who suffers from a cognitive or volitional impairment which renders her act in 

some substantial way involuntary. [FN41] 
 
       Another example of a derivative defense is mistake of fact.  In this defense, the defendant claims that she reasonably did 

not know a material fact which was integral to the offense.  For example, charged with knowingly selling alcohol to a minor, a 

defendant may explain that she was not aware of the minor's age and that her belief was reasonable upon the circumstances of 

her interactions with the minor (i.e., the minor presented convincing false identification and appeared well over drinking 

age).  The defendant is, essentially, arguing that she never formed the specific intent to commit the crime. 
 
       A qualitatively different example of a derivative defense is offered by the common situation where the defendant argues 

that she simply did not commit the physical act of the crime.  This, for example, can be seen in the common situation where the 

defendant argues that she was elsewhere at the time of the theft and, therefore, could not possibly have committed it.  In this 

instance, the defendant is not attacking the mens rea, but the actus reus of the crime.  Either way, it is a derivative defense. 
 
       The cultural defense is well-adapted to being a derivative defense when it negates the mens rea of the crime. [FN42] To 

illustrate, we may discuss the Hmong villagers of the mountains of Laos. Because of an agreement with the Central Intelligence 

Agency during the Vietnam *675 War, thirty thousand of these villagers have emigrated from Southeast Asia to an enclave in 

Fresno, California. [FN43] As may be expected of such a large and comparatively distinct group, the Hmong immigrants have 
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continued to practice much of their culture in their new home. Some of these practices, however, have led to well-documented 

clashes with the laws of the United States. [FN44] 
 
       Let us imagine that a California statute exists which forbids the intentional receipt of stolen property.  Furthermore, let us 

imagine that because traditional Hmong culture has a communal philosophy, no thieving ever occurs.  In a case where a Hmong 

defendant is charged with intentionally receiving stolen goods, she may use the cultural defense to explain the reasons why she 

believed the property was not stolen.  She, in fact, is employing the cultural defense to support an argument that she did not 

possess the necessary mens rea (intent) necessary to commit the crime. 
 
       The derivative cultural defense may also, at least theoretically, be argued to deny the actus reus of a crime.  To explain this 

claim, we must first understand that all acts are social constructs.  No act, of its own, means anything to us.  What we interpret 

from that act is merely the meaning which we have agreed to place upon it.  Thus, in the United States when a mother waves to 

her son as he is looking back at her through the window of a departing schoolbus, her action is understood by the child, through 

custom, to mean “goodbye.” Such an interpretation, however, is not mandatory. Anthropology has demonstrated that gestures 

will vary tremendously cross-culturally. Hence, the mother's wave may have no meaning, or a completely different one, in a 

foreign culture. 
 
       Crimes are not immune to this analysis.  Acts which are interpreted as crimes in one culture may not exist as such in oth-

ers.  For example, we can imagine that a particular culture believes that the most profane and offensive act which a person may 

do is to trace with her finger a circle on another's forehead.  Let us further assume that such an act is so taboo that it is deemed 

a crime.  Now, let us conjure a situation where a man from another culture was under the employment of a woman from the 

culture in question as a hairstylist when, in an effort to remove some curls out of the woman's bangs, the man makes the shape 

of a circle on the woman's forehead.  When brought *676 to trial for the offense, the man would be justified to present the 

cultural defense to deny the actus reus of the crime. Particularly, the man would seek to introduce evidence which demonstrates 

that since such an act was not in his “cultural repertoire,” he did not commit it. Since the act, interpreted by the woman's culture 

as a crime, was not given any significance by his culture and since all acts are social constructs, the man, in a very real sense, 

simply did not commit the act. 
 

3. The Cultural Defense as a Mitigating Defense 
 
       Thus far, the function of the cultural defense has only been discussed in affirmative or derivative terms.  At this point, it is 

instructive to make one final distinction depending on whether the defense is sought to be a full defense to the crime charged (a 

“complete” defense) or a partial one (a “mitigative” defense). As the earlier schematic suggests, the distinction between com-

plete and mitigative defenses is an overlay on the earlier affirmative/derivative and cognitive/volitional distinctions. To elu-

cidate, we should begin by looking to the cultural defense in its mitigative function. 
 

a. Mitigating Defenses that Reduce Charges 
 
       A mitigating defense relies on the contextual circumstances of the crime alleged to either reduce the charges against the 

accused or to lessen the sentence imposed. [FN45] The law recognizes many mitigating defenses that serve to reduce the 

charges against a defendant. A classic example is the provocation defense in regards to homicide. The premise behind this 

defense is that although the defendant killed someone unreasonably, she was somehow incited to do so. [FN46] Thus, her 

culpability is less and her charge is reduced accordingly (in this case, to manslaughter). 
 
       Another mitigating defense is diminished capacity.  This defense contends that something about the defendant made her 

judgment less reliable than under more normal conditions. [FN47] As with provocation, while the defendant admits to com-

mitting the crime, she points to circumstances surrounding the act in an attempt to lessen the charges against her. For example, 

in a case where the defendant is charged with manslaughter in connection with a car accident, evidence that the *677 defendant 

was under the influence of a strong prescription drug may reduce the charge to reckless endangerment. 
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b. Mitigating Defenses that Lessen Sentences 
 
       A mitigating defense can also result in a more lenient sentence.  For instance, in either of the two examples presented 

above, a judge may find the defendant guilty of the crime charged, but sentence her to either no or minimal prison time (as was 

the case in Kimura). [FN48] Another clear illustration is provided by the Federal Sentencing Guidelines which incorporate this 

concept into their directives by subtracting time on a felon's sentence for such things as “substantial cooperation” and “first 

offense.” [FN49] Less formally, every time a plea bargain is reached in which the accused agrees to plead guilty in return for a 

lower sentence, we see a form of a mitigation defense. 
 

c. Applications to the Cultural Defense 
 
       The cultural defense has many applications as a mitigative defense because it can be used in all instances in which the 

affirmative defense applies.  Furthermore, the use of the cultural defense in this fashion provides a substantial benefit.  As 

Alison Dundes Renteln has commented, a cultural defense which mitigates a charge or a sentence provides an alternative to the 

“simplistic” binary system of guilty or not guilty which predominates today. [FN50]    By providing options, mitigating de-

fenses grant flexibility.  More importantly, they allow the jury and then the judge to craft a punishment which matches the 

culpability of the offense. [FN51] 
 
       An example of a case where the cultural defense was used to mitigate damages, unofficially of course, is People v. Moua. 

[FN52] In that case, the introduction of cultural evidence led to a reduction of charges--from kidnapping to false imprison-

ment--against a young Hmong man who abducted a woman in accord with the traditional Hmong “marriage by capture” cus-

tom. Likewise, in the case of State v. Curbello-Rodriguez, [FN53] the sexual mores of Cubans were deemed *678 relevant to 

reduce the sentence of a man convicted of rape in the United States. 
 

4. The Cultural Defense as a Complete Defense 
 
       Whenever the cultural defense, through either its derivative or affirmative functions, serves not to reduce charges or to 

lessen sentences, but instead to completely acquit the defendant, it is a complete defense.  While this may at first blush seem 

like a best-case scenario for the defendant, complete defenses are double-edged swords because if the finders of facts do not see 

sufficient grounds for full exoneration, they must entirely reject the defendant's defense.  There is no middle ground. 
 
       Since the cultural defense is not officially recognized, examples of instances when the cultural defense has served as a 

complete defense are difficult to produce.  However, it is likely that the court in Regina v. Adesanya implicitly used the defense 

in this function. [FN54] Adesanya was a Nigerian immigrant who, in accordance with the customs of her native Yorumba tribe, 

made small slashes on her two young sons' cheeks in order to initiate them into the tribe. According to Yorumba culture, the 

marks, made with a razor blade and no more than three-fourths of an inch long, serve to identify as well as to beautify. [FN55] 

Adesanya was charged with assault, although she did not know that scarification was a form of assault in the host country. 

[FN56]    At trial, the judge allowed Adesanya to explain the role of the marks in her culture and, based on this evidence, 

dismissed the charges against her with only a stern warning that this custom may not repeat itself in the host country. 
 

III. THE DEBATE 
 
       The cultural defense has been the subject of much controversy over the past twenty years. [FN57] As greater and greater 

numbers of immigrants settle within the United States, the need to address their cultural rights has grown. This need has been 

recognized by an *679 increasing number of courts who, although not adopting a formal cultural defense, have admitted cul-

tural evidence into their courtrooms in order to explain the circumstances of alleged crimes. This trend has sparked much 

controversy in the academic community. With most commentators arguing against the establishment of the defense, proponents 

of it have sought recourse to a variety of rationales why cultural evidence should be allowed. While this Note lends support to 

the thrust of the latter group's arguments, it posits that they have overlooked a necessary limiting factor to the establishment of 

a cultural defense. Specifically, they have not recognized that fundamental human rights considerations preclude the use of 
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cultural evidence, at a minimum, in cases where it is used to explain the taking of life or the violation of bodily sanctity. This 

fact is best illustrated in an analysis of the arguments both for and against the establishment of the cultural defense. 
 
A. Arguments in Favor of Establishing the Cultural Defense 
 
       Any discussion of a proposed change in criminal jurisprudence should focus on the system's goals.  The three central 

objectives of the United States' criminal justice system are retribution, deterrence, and rehabilitation.  Each of these goals has a 

different emphasis.  Retribution theory is interested in punishing the offender to his level of moral culpability. [FN58] This may 

be referred to as the “just desserts” doctrine. Deterrence stresses that the primary reason for punishment is to prevent other 

crimes. [FN59] This goal is divided into two subsections, specific and general deterrence. Specific deterrence is interested in 

punishment's influence on the particular criminal who has been found guilty of a crime. [FN60] General deterrence, for its part, 

focuses on punishment's effect on other people's future actions. [FN61] Lastly, rehabilitation looks at punishment as a tool to 

reform the criminal into a more law-abiding member of society. [FN62] We may examine how the cultural defense serves each 

of these three objectives. 
 

*680 1. The Goal of Retribution 
 
       When someone has done an act which we, as a society, have declared as a wrong, we punish them in order that they may 

feel the same measure of harm that they have inflicted on others.  This is retribution.  Fundamental to this concept is the notion 

that the punishment must fit the crime. [FN63] There is no denying that it would be ludicrous to send shoplifters to the gas 

chamber. We, therefore, attempt to proportionalize the punishment to the moral blameworthiness of the offense. Inasmuch as 

law derives its legitimacy from underpinnings in morality, we use morality as the guiding principle in setting the quantum of 

punishment. 
 
       Proponents of the cultural defense argue that it can, in some instances, help measure this level of blameworthiness.  In 

cases of the cognitive cultural defense (where the defendant did not know that she was committing a crime), it is argued that 

prosecution without regrards to cultural factors is unfair to the immigrant who was not given an opportunity to conform her 

conduct to the law. [FN64] Similarly, in cases involving the volitional cultural defense, it is claimed that it would be disin-

genuous to punish someone who was merely acting under the forces of her enculturation with the same severity as someone 

who had an objectively malicious motive. [FN65] Some examples should suffice to elucidate these commentators' points. 
 
       In the case of State v. Butler, [FN66] members of the Native American Siletz tribe were convicted of cutting off the fingers 

and slashing the throat of a white man who was discovered pillaging and scavenging their tribal burial site for valuable artifacts. 

Most cultural defense advocates argue that the defense must be allowed in this instance to present evidence of the meaning 

which Native Americans place upon their deceased ancestors and tribal gravesites. Only when these facts are known to the trier 

of facts, they claim, can we truly affix the proper level of blame and, hence, punishment. 
 
       For another example, we may look to People v. Aphaylath. [FN67] In that case, a Laotian man stabbed his wife when she 

received a telephone call from another man. Cultural defense advocates admit that *681 this, at first glance, appears highly 

blameworthy. However, they argue the blame is reduced somewhat when it is learned that in Laotian culture a man's wife who 

is called upon by another man has committed a sin akin to adultery and, as a result, has brought great dishonor to her husband. 

[FN68] The cultural defense, thus, is necessary if we are to know all of the information required to place the correct amount of 

punishment on the man at trial. 
 
       A critical examination of the arguments put forth above reveals some merits.  Primarily, the cultural defense, by allowing a 

sharper focus on moral blameworthiness, is assisting each defendant to be judged according to her own level of guilt.  In this 

fashion, it is promoting individualized justice.  Moreover, by looking at the entire context of the situation instead of to the 

formalistic details, [FN69] it provides the jury with a middle ground between full punishment and full acquittal. [FN70] 
 
       While these are strong arguments, it must be recognized that there are some instances where the blameworthiness of the 
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conduct is categorically too strong to be mitigated by cultural circumstances.  Such instances include, but are not limited to, 

murder.  In the two examples above, the defendants killed a human being out of anger.  They violated the first principle of 

human rights, the right to live. [FN71] Once such an action is taken, the presentation of cultural factors is irrelevant inasmuch as 

we all must abide by a code of human rights over all other rules and duties, cultural or otherwise. One's cultural beliefs, norms, 

and mores must yield to considerations of basic ethics. To allow the cultural defense in these situations would put the cart 

before the horse. 
 
       As a point of contrast, we may look to United States v. Bauer, the recent case that introduced this Note.  In that case, 

cultural evidence would be helpful in assessing the defendants' proper level of blameworthiness.  The defendants' moral blame, 

viewed from behind a veil of ignorance, changes when it is revealed that marijuana is part of *682 their religion. Since the 

defendants are not violating any human rights, there is no barrier to preclude them from presenting this evidence. [FN72] 
 

2. The Goal of Deterrence 
 
       A major criticism advanced by those opposed to the cultural defense is that it would not serve the criminal law's objective 

of deterring others or the same individual of committing a similar crime.  Proponents of the cultural defense argue in return that 

this criticism is not well founded for several reasons. 
 
       First, the proponents argue that the cultural defense in immigrant communities would be allowed to adjust faster to the host 

culture's laws by sending them the message that their customs, while deemed criminal, would be accorded some respect. 

[FN73] Lesser friction and backlash in the immigrant community would result and, hence, faster adaptation. [FN74] 
 
       Second, the cultural defense would draw attention to the cultural aspects of a particular immigrant group which are at odds 

with the laws of the United States.  As a result, the word would spread throughout the immigrant community that such conduct 

is not acceptable. [FN75] 
 
       Third, neither specific nor general deterrence would be well-served by disallowing the cultural defense.  Specific deter-

rence is needless in these sorts of crimes.  In the case of cognitive cases, the individual in question will certainly learn of the 

impropriety of her conduct through the trial procedure. [FN76] In the volitional case, the offense is usually so rare and deeply 

personalized that there should be few concerns of an individual committing the crime again. [FN77] In terms *683 of general 

deterrence, the same kinds of arguments may be considered. It has been demonstrated that when an immigrant community 

member is charged with an offense which is not criminal in her country, the illegality of the practice quickly becomes known 

within the community. [FN78] This will serve to inform community members and greatly reduce the number of cognitive cases 

in the future. 
 
       From a natural law perspective, these arguments, while probably valid in cases of no human rights infringements, miss 

their target when infringements are present.  Human rights violations must be firmly deterred.  Allowing cultural evidence into 

the courtroom to assist an offender does not send a message out to the community as clearly as if the defendant were denied 

such aid.  Instead, it puts the United States' stamp of approval on violence.  It proclaims to immigrants within this country as 

well as to people living in other countries that the U.S. is willing to tolerate killings and maimings so long as they are committed 

in the name of culture. [FN79] Moreover, while it is a noble aim to wish to communicate to immigrant communities that the 

legal system wishes to respect their customs, it must be recognized that not all customs will be afforded the same amount of 

respect. 
 

3. The Goal of Rehabilitation 
 
       The criminal justice system is interested in seeing that punishment serves to reform criminals into positively-contributing 

members of society.  It desires that the judicial and penal processes alter the criminal's personality in such a way that a new and 

more acceptable person will result.  Anti-cultural defense commentators claim that allowing a cultural defense would defeat 

this purpose by not making immigrant offenders subject to change. [FN80] Advocates of the defense counter that this argument 
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is flawed as it fails to realize that rehabilitation, in this instance, would mean assimilation, and assimilation is not a worthy goal 

in a pluralistic society. [FN81] 
 
       Cultural pluralism, it has been declared, is a “bulwark against despotism.” [FN82]    It maintains society' s vigor. [FN83] It 

reflects how much a *684 society values liberty. [FN84] But are we only pretending to be committed to cultural diversity if we 

reject it when it really counts? [FN85] One monolithic standard of justice is too rigid to accommodate the generations upon 

generations of immigrants who have grown up in the United States as well as the more recent arrivals. [FN86] The cultural 

defense, by looking at relevant cultural factors, maintains and promotes cultural diversity. [FN87] It acknowledges our hete-

rogeneous nature as a country and declares it a worthy characteristic. 
 
       Rehabilitation, it is argued, if it were interpreted to deny the cultural defense, would send the message to immigrant 

communities that they must trade in their cultures for that of the host [FN88] and that their cultures were inferior to that of 

“Americans.” [FN89] In this fashion, denial of the cultural defense would reveal an underlying fear of beliefs different from our 

own, a national ethnocentrism not consonant with the traditional American values of tolerance, curiosity for the unknown, and 

willingness to experiment with new ideas. [FN90] Such a stance would strike a severe blow to cultural diversity. 
 
       A human rights perspective on these arguments begins by recognizing that cultural diversity is indeed a worthy goal. 

[FN91] In fact, some, but not all, human rights documents have recognized the need to preserve cultural diversity as a right. 

[FN92] However, when two rights clash, one must give way to the other in order for coherence to be attained. In the scope of the 

instant discussion, it seems likely that the right to life and bodily sanctity predominates in importance over the right to maintain 

one's cultural integrity. To put it succinctly, the preservation of a cultural belief in killing may not stand. 
 
       Rehabilitation, therefore, must be achieved through the denial of the cultural defense when human rights are violated.  And 

if this is to *685 be termed assimilation by proponents of the defense, then we should consider it not assimilation into the host's 

culture, but assimilation into natural law's culture. Furthermore, there is another reason to trust that no homogenizing process 

will result. Complete assimilation can never be a consequence when only a single cultural attribute is sought to be changed. In 

terms of our discussion, only those few aspects of an immigrant defendant's behavior that relate to violent criminal conduct are 

targeted for change. The remaining gamut of her cultural identity will be left intact. 
 
B. Arguments Against the Establishment of the Cultural Defense 
 
       A number of commentators have written extensively in opposition to the cultural defense. [FN93] Their strongest argu-

ments can be grouped into three basic categories. First, they point out that a cultural defense would defy the long-honored 

maxim: ignorantia legis neminem excusat, ignorance of the law is no excuse. [FN94] Second, they advance that the imple-

mentation of the cultural defense would be so problematic as to render any effort to do so futile. [FN95] Lastly, they claim that 

the cultural defense promotes violence towards women. [FN96] If even a limited cultural defense is to be endorsed by this Note, 

each of these claims deserves examination. 
 

1. Ignorance of the Law is No Excuse 
 
       Many commentators erroneously believe that defendants in cultural defense cases are always trying to argue that ignorance 

of the law should be an excuse. [FN97] From this mistaken assumption, they assert that defendants should never be allowed to 

place their knowledge of the law above the law itself. [FN98] Such a position, their analysis goes, defies the pillar of Western 

law that ignorance of the law cannot *686 be an excuse. We may not, they continue, craft different laws for different people; 

[FN99] inherent to the concept of an ordered society is one standard of justice for all. Anarchy, it is warned, would result 

otherwise. [FN100] 
 
       Two responses can be made to these critics based upon whether the volitional or cognitive defense is concerned.  First, 

when the criticism is applied to the volitional cultural defense, it is off the mark entirely.  The volitional cultural defense does 

not argue that the defendant did not know the law, but rather that certain cultural factors were of such force that the defendant 
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felt compelled to act in conformity with them. 
 
       For an example, we may turn to a different aspect of the earlier case of People v. Moua. [FN101] After carrying off his 

bride-to-be, Kong Moua engaged in sexual intercourse with her as the consummating part of the Hmong “marriage by capture” 

ritual. [FN102] The custom requires that the woman, even if she is willing to marry the man, must protest in order to show her 

purity. [FN103] The man, for his part, is required to force her to cooperate in order to prove his braveness and readiness to be a 

providing husband. [FN104] In the rape trial that ensued, Moua did not argue that he was not aware of the American laws 

involved, but rather that he believed that the woman was participating in the ritual. In this fashion, he sought to introduce 

evidence of the ritual into court so as to explain the background circumstances of the alleged crime. Thus, this cultural defense 

case cannot justly be criticized as defying the ancient maxim. 
 
       When commentators apply the same argument to the cognitive cultural defense cases, their claim is better received, but 

subject to disagreement nonetheless.  In these situations, it is true that the defendant is arguing that she did not know of the 

law.  The maxim, however, shows anachronistic features in its applications here.  Specifically, there is a serious problem with 

notice when we convict a brand-new immigrant to a harsh penalty for doing something which she felt *687 was perfectly 

acceptable. [FN105] As has been noted earlier, people must be given an opportunity to adapt their conduct to the laws of the 

host country. [FN106] Thus, while the doctrine may be of considerable value in situations where the defendant is a native of the 

country or has lived in the country a sufficient time to be expected to have learned its laws, it is of no value in the cases of new 

immigrants. 
 
       As an illustration, we may look again at Regina v. Adesanya. [FN107] To keep Adesanya from presenting evidence of her 

Yorumba culture and resulting reasonable lack of notice would seem an injustice. While the criminality of her act may seem 

fairly obvious to many Westerners, it may not be so obvious to a Nigerian woman. It is questionable whether we, as a society, 

may expect a new immigrant from a substantially different culture to understand why tribal markings are criminalized in a 

society which encourages male circumcision and ear-piercing. Although she is, in fact, arguing ignorance of the law, there must 

be occasions when the maxim should show flexibility for reasonable mistakes. [FN108] 
 
       The ignorance of the law argument, therefore, is generally misapplied in volitional cultural defense cases and potentially 

too rigid in cognitive ones.  A more convincing argument would be to claim that the cultural defense is not a viable tool in either 

the volitional or cognitive case when human rights are violated. 
 
       In the cognitive case, while it is reasonable in some cases to show some leniency towards the defendant who did not know 

the law because her homeland's laws differed significantly, there can be no excuse for violating a human rights law.  Human 

rights must be thought of as universal if they are to mean anything at all.  They must unite us into a single entity willing to stand 

for the essential entitlements of mankind.  To accept an exception for certain instances defies this purpose. 
 
       In the volitional case, the justification for disallowing cultural evidence where an infringement on human rights exists is 

even stronger.  A blatant disregard for human integrity can never be tolerated.  We may not choose what fundamental rights are 

to be observed and which *688 are to be discarded. Respecting human rights is not a selective endeavor. 
 

2. Practical Considerations 
 
       A number of critics have argued that even if the cultural defense had substantive merit, it would be a nightmare to im-

plement. [FN109] They cite various logistical difficulties which they feel would make the adoption of the cultural defense an 

impossible task. A brief glance at these arguments should suffice to understand their point. 
 
       A frequent argument made against the adoption of the cultural defense questions who would be eligible for it.  How would 

we delineate the “covered” people from those who should be expected to conform their actions to the laws of the host country? 

If we were to limit the defense to new immigrants, should we not also extend it to American subgroups such as, for example, the 

Amish [FN110] or the Utah Mormons [FN111] who, it may be argued, have developed significantly different cultures from 
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those of the majority in the host country. And, if these groups are also to be afforded the protection of the defense, should we not 

also allow it to other groups of more distant immigration such as African-Americans [FN112] whose experience in the United 

States has been substantially different from that of the majority culture? Would we, thus, not end up catering the defense to a 

plethora of subgroups? [FN113]    Such a result, obviously, would be unworkable. 
 
       A similar problem is drawing the line between the acculturated and the non-acculturated immigrants. [FN114] At what 

point in time do we rule that a person is so “Americanized” as to no longer be eligible for the cultural defense? Does it matter 

whether the defendant has lived outside of an immigrant enclave? Does it matter that the defendant has attended school in the 

United States? Does it matter that the defendant is known to watch much American television? 
 
       A third claim along these lines is that it may be very difficult to ascertain the motive behind the defendant's actions.  While 

we may, *689 for instance, want to mitigate the charges against a defendant whose actions were culturally-motivated, how do 

we assure ourselves that this is in fact the case rather than a situation where the defendant is merely using the defense as a way 

to escape a more severe punishment? [FN115] 
 
       Lastly, how can we determine what the defendant's culture is anyway?  Because cultures are constantly in flux, deter-

mining what is acceptable at various times may prove exceedingly difficult. [FN116] As we have seen in Section II, there has 

been considerable debate over what culture is. If defining culture in and of itself is such a difficult task, what makes us believe 

that courts will be able to, under the constraints of time and cost, ascertain the elements of the defendant's culture? 
 
       Essentially, the concerns of all of these commentators is that the cultural defense would result in tangential evidence, time 

delays, and unrealistic expectations of the powers of our judges.  Such concerns may well be unfounded.  Judges are 

well-equipped to decide complex issues and should be trusted to preside competently over such matters. [FN117] They already, 

as a matter of fact, encounter many scenarios where they must sift through intangible factors similar in perplexity to culture. For 

instance, the battered wife defense has been allowed in United States courts to permit women to present proof of their husbands' 

acts of brutality in order to mitigate the charges or sentence which they face. [FN118] Such a defense certainly places a judge in 

a position of having to determine the woman's true motivations, her psychological reactions to various situations, and the 

reasonableness of her acts. Although this may seem like a complicated task, judges have seemed to accomplish it quite com-

petently. Aided by such helpful guides as Federal Rule of Evidence 403, [FN119] for instance, which allows a court to disallow 

any evidence which would either be prejudicial or result in a waste of time, courts are afforded the discretion and flexibility to 

address these issues with confidence. Furthermore, expert evidence from anthropologists as well as from other scientists will 

clarify the aspects of the cases with which the judges are not familiar. 
 
        *690 In terms of delineating the eligible parties for the cultural defense, such a task is easily accomplished by a declaration 

that only Native Americans and immigrants are eligible. Although this definition does not include everyone who may possibly 

benefit from the cultural defense, it has the merit of being an easy delineation which will reduce judges' efforts considerably. 
 
       It seems odd that among all of the literature dealing with the problems of implementing the cultural defense, no attention 

has been given to what actions are to be covered and what excluded.  The commentators of the defense seem to think that the 

issue is black or white.  Either the cultural defense must be adopted and will cover all of the defendants' acts or the cultural 

defense should be disallowed and will cover nothing.  A third thesis must be forwarded that allows the cultural defense to be 

adopted but limited to certain situations.  A clear demarcation would hinge on the severity of the acts involved. For instance, if 

the defendant killed, maimed, or in any other way violated another person's bodily integrity, the cultural defense should not be 

permitted.  This, of course, is the thesis of this Note. 
 

3. Encouragement of Violence Towards Women 
 
       As a third line of argument, critics of the cultural defense charge that it encourages violence towards women. [FN120] By 

giving a legal tool to men who abuse their wives, the argument posits, the criminal justice system is placing the United States 

stamp of approval on such behavior. [FN121] Therefore, the cultural defense is harming the very people (immigrants) which it 
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seeks to protect. [FN122] If the intended beneficiaries are thus harmed, does the cultural defense do nothing more than protect 

abusive men? Such a consequence could not be tolerated. 
 
       This is the soundest argument for the opposition of the cultural defense yet to be advanced.  Yet, it is under-inclusive in two 

respects.  First, it assumes that the cultural defense would be the near-exclusive domain of the men who harm women.  While 

some cases show this pattern (People v. Moua, People v. Aphaylath, People v. Chen), many do not.  As the cases of Adesanya, 

Wu, and Kimura, just to name a *691 few, attest to, women are very much capable of committing culturally related crimes. 
 
       More significantly, the argument misses an opportunity to protect not just women, but all people.  Why should the cultural 

defense only be criticized for condoning harm to women if it also permits harm to others?  Is the argument intimating that harm 

to young boys, for example, is less blameworthy?  That it may be alright to tolerate violence against men generally?  While the 

reason for the argument's focus is probably that women have suffered considerable bias and abuse throughout our history, it 

does not go far enough.  It should, rather, state that violence of any kind is impermissible and that we will not furnish armament 

to those who have disrespected the sanctity of life and body. 
 

IV. HUMAN RIGHTS AND THE CULTURAL DEFENSE 
 
       Thus far, this Note has presented various arguments both for and against the cultural defense with a slant towards the 

human rights interpretation of these arguments.  At this juncture, it is beneficial to shift the focus directly onto human rights 

themselves.  This section will begin by briefly outlining the key propositions of human rights and their origins.  An explanation 

of their exact application to the establishment of a cultural defense will then follow.  Finally, the conclusion will be advanced 

that the cultural defense, while it ought to be adopted in limited cases, is not deserving of recognition in cases where bodily 

harm has resulted. 
 
A. Roots and Doctrines 
 
       Scientists have found that some human values are universals. For example, all cultures show a concern for human life, have 

prohibitions against incest, place importance on the truth, and engage in special treatment of the dead. [FN123]    These values, 

thus, may be thought of as inherent to humankind.  But, if it is thus recognized that some values are part-and-parcel of being a 

member of our specie, can we logically say that there must also exist a list of universal rights which act to protect these val-

ues?  That there should be such a list?  These are questions sought to be answered by the doctrine of human rights. 
 
       The term “human rights” is a modern name for the natural rights or natural law philosophies that were postulated by such 

thinkers as *692 Locke, Mill, and Jefferson in the seventeenth and eighteenth centuries. [FN124] These philosophers based 

their ideas on the general notion that all people, through nothing more than being a member of the human family, have certain 

universal rights to decent treatment. These rights, furthermore, exist independently of recognition or implementation in the 

customs or legal systems of particular countries. [FN125] Based on notions of dignity and innate worth, they are inherent to us 

and may never be withdrawn. Rules promulgated by governments, religions, customs, or other institutions which would ab-

rogate these fundamental rights, therefore, cannot be respected as they are not based in morality. Only those rules which ob-

serve the fundamental rights of man and woman are worthy of recognition. [FN126] 
 
       A presupposition to the concept of human rights is the ability to define the rights in question.  Natural law claims to be able 

to identify conditions and principles of good and proper order among men and in individual conduct. [FN127]    It seeks to 

identify the basic values of human nature, of human well-being. [FN128] Although critics have often charged that such a 

demarcation is impossible as we are all too bound by our respective perceptions of right and wrong to be able to come to a 

consensus, [FN129] the reality is that, over temporal and spatial distance, the efforts to present the fundamental rights of people 

have, in fact, yielded remarkably similar results. A possible explanation for this phenomenon is that a similar approach has been 

taken by most of the philosophers. As James Nickel explains, the approach to defining a moral right, consists of two simple 

steps. 
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        [There must first] be a justifiable entitlement to a freedom or benefit; it must be possible to make a strong moral 

case for making that freedom or benefit available to all.  Second, it must be possible to *693 justify the duties or other 

burdens involved in making this freedom or benefit available to all. [FN130] 
       The result of this fairly common approach is agreement that the list of human rights should, first and foremost, include the 

right to life and bodily sanctity.  Undoubtedly, all natural law scholars agree that a person has an inalienable right to physical 

integrity.  As John Stuart Mill explains: 
 

        All other earthly benefits are needed by one person, not needed by the another; and many of them can, if necessary, 

be cheerfully foregone or replaced by something else; but security no human being can possibly do without; on it we 

depend for all our immunity from evil and for the whole value of all and every good, beyond the passing moment, since 

nothing but the gratification of the instant could be of any worth to us if we could be deprived of everything the next 

instant by whoever was momentarily stronger than ourselves. [FN131] 
       In accord with this position, Thomas Aquinas, the divine law scholar, identified life as the primary good in all of the 

universals which he ranked. [FN132] 
 
       The modern thinking concerning the importance of bodily sanctity seems to echo the sentiments of the past.  John Finnis 

has written that the basic forms of good include life, knowledge, aesthetic experience, sociability, practical reasonableness, 

religion, and play. [FN133] He elaborates that life, in this respect, includes “bodily . . . health and freedom from pain that 

betokens organic malfunctioning or injury.” [FN134] 
 
       Similarly, international bodies which have studied basic human rights have recognized the paramount importance of bodily 

sanctity. [FN135] The United Nations' Human Rights Commission, for example, which was created, inter alia, to draft a human 

rights document, *694 defined the basic human rights as “the right to life, liberty, and security of person.” [FN136] Likewise, 

the Council of Europe, in 1950, drafted the European Convention for the Protection of Human Rights and Fundamental 

Freedoms which, much like the United Nations' Universal Declaration of Human Rights, stressed the importance of the right to 

life, free of torture and inhumane treatment. [FN137] Additionally, the American Declaration of the Rights and Duties of Man 

lists twenty-seven human rights which must be protected. Heading the list as “preferred rights” are the rights to life, liberty, and 

security of the person. [FN138] As a final example, the African Charter on Human and People's Rights makes protection of life 

and bodily sanctity a primary goal. [FN139] 
 
B. Applications to Cultures Generally and to the Cultural Defense in Particular 
 
       The cultural defense must be tempered by considerations of human rights.  We must ensure that the moral underpinnings of 

law are not infringed by the establishment of a new defense no matter how advantageous that new defense seems in other 

respects. 
 
       The problem at this point, it might be suggested, is that any selective process involved in deciding what cultural features 

ought to be barred and which ought to be accepted is bound to be a highly biased endeavor.  What right do we have, it would be 

asked, to judge the cultural adaptations and permeations of another group?  Is this not a major failure of past researchers which 

we have strived to recognize and rectify? 
 

1. Ethnocentrism, Cultural Relativism, and “Goldschmidtism” 
 
       Throughout the nineteenth century, as Western peoples became aware of the vast array of contrasting cultures around them, 

no doubts existed in the great majority's minds that Western civilization was “*695 best.” [FN140] There were, though, some 

scientists who were intrigued to discover that all cultures with which they had any familiarity also saw themselves as the best of 

all possible worlds. This phenomenon came to be known as ethnocentrism and was studied extensively in the hopes of coun-

tering it. 
 
       In reaction to ethnocentrism, scientists began to examine each culture on its own terms, asking only whether or not the 
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culture satisfied the needs and expectations of its members. [FN141] If the people were cannibals, for instance, they asked 

whether the eating of human flesh was acceptable according to native values. This mode of analysis, the idea that a culture must 

be evaluated according to its own standards and those alone, is cultural relativism. 
 
       Over the past thirty years, a new wave of anthropologists and sociologists have sought to refine the now traditional rela-

tivistic approach.  They posit that while cultural relativism is vastly preferable to the ethnocentric approach of the past, both 

positions represent extreme viewpoints.  On the one hand, ethnocentrism's “we are right and everyone else is wrong” approach 

is a myopic indulgence. On the other, however, the relativistic “anything goes” ideology fails to address situations when cul-

tural traits are dysfunctional or harmful to its members. No sane person, for example, would convincingly argue that the Nazi 

atrocities committed during the Third Reich were not “bad” in the common use of the word. 
 
       Walter Goldschmidt, one of the first anthropologists to recognize the flaw in cultural relativism, devised a formula for 

evaluating cultures that avoids the use of ethnocentric criteria while retaining the crux of cultural relativism. [FN142]    In his 

approach, the paramount question to ask is: how well does a given culture satisfy the physical and psychological needs of its 

members?  Specific indicators, he continued, are to be found in the nutritional status and general physical and mental health of 

its population, the incidents of crime, the demographic structure, family stability, and the group's relationship to its resource 

base. 
 
        *696 While Goldschmidt's formula may, conceivably, be attacked for incorporating some notions of ethnocentrism (what 

is the “right” family stability, what is the “right” demographic structure?), he was instrumental in bringing awareness to the 

scientific community that cultures can--and, in some circumstances, should--be evaluated. 
 
       If this wave of anthropologists and sociologists is right, and it is now generally recognized that it is, we should be able to 

utilize these tools effectively in our analysis of the cultural defense. 
 

2. Unallowable Practices, Unallowable Evidence 
 
       Human rights considerations are a very effective method of evaluating cultures.  Certainly, some cultures adhere to human 

rights and seek to advance them while others do not.  Therefore, if it is possible to evaluate cultures on the basis of their ob-

servance of human rights, we may also evaluate specific cultural actions on the same basis.  This latter claim does not postulate 

that the entire cultures in question are “bad”, but that specific acts which are associated with the cultures (rapes, genocides, 

tortures) are bad. Therefore, regardless of how we feel about the Huns of yesteryear overall, we can safely pass judgment on the 

fairly gruesome fashion in which they dealt with adversity. 
 
       With this approach in mind, we are ready to formulate the basic rule that evidence of cultural factors should not be in-

troduced in cases where it is used to explain the taking of life or the causation of severe bodily injury.  Any other stance would 

defy the very first principle of human rights as explained previously. 
 
       A few cultural defense cases serve to illustrate this proposition.  As a preliminary note, however, it should be understood 

that no argument is made here which would portend to bar admission of cultural acts which are done by consenting adults as 

part of their culture.  The only argument made relates to events in which the victim did not consent to the act or was not 

competent to consent to the act. [FN143] 
 
       Through the very virtue of being born, Kimura's children had an undeniable right to life free from torture and injury.  When 

Kimura withdrew their lives on a cultural impulse, she violated these rights.  To allow her to bring into court evidence of her 

culture as the impetus *697 for her acts is not ethically justifiable. We must recognize that the killing of children (or anyone else 

for that matter) is not permissible in any culture. Therefore, introduction of her cultural background should be barred. 
 
       A similar situation evinces itself in the case of Moua.  Rape is not a condonable act in any culture according to human 

rights.  It deprives a person of dignity, confidence, and power.  Furthermore, it is an attack on the body.  As such, it violates the 
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first principle of human rights.  Moua's victim, regardless that she too was a member of the culture which featured the mar-

riage-by-capture ritual, did not consent to the act in question. [FN144] Therefore, Moua should not be allowed to bring his 

cultural evidence into the courtroom. 
 
       As another interesting example, we may look to People v. Gebreambak. [FN145]    In that case, an Ethiopian man killed his 

wife in their California home upon the belief that the woman was practicing witchcraft on him.  The man, at trial, was allowed 

to bring in evidence of his culture's belief in witchcraft and the need to kill witches when they are discovered.  From a human 

rights perspective, such evidence should not have been allowed as the practice in question was not tolerable. 
 

3. Allowable Practices, Allowable Evidence 
 
       The cultural defense should not be barred from application in cases in which no human rights are violated (at the very 

minimum, where the single fundamental principle of human rights is not violated).  In these instances, the cultural defense is 

necessary to provide the obligatory background circumstances from which we may determine moral culpability.  As has been 

discussed previously, the criminal system's goals of retribution, deterrence, and rehabilitation vie for this position. 
 
       A few cases may, once again, be helpful in understanding the distinction which is made here between acts that infringe 

upon human rights and those that are tolerable. 
 
       United States v. Blong Her deals, once again, with the Hmong of Fresno. [FN146]    The Hmong reside within the “Golden 

Triangle,” where a *698 large quantity of the world's opium is grown. [FN147] As a result, the Hmong have historically sup-

plemented their income by selling the drug. While there is a taboo against opium use by the young in Hmong culture, the elderly 

customarily use it to mask the pain of injuries and aches of old age. In 1984, an elderly Hmong man and his wife were charged 

with possession of opium with intent to distribute when postal inspectors discovered nineteen ounces of the drug in a package 

sent to them from their homeland. Although it appears unclear whether the couple was in fact going to sell the drug or use it 

themselves, we should, for the sake of this argument, assume that it was going to be used for personal consumption. 
 
       This is a case where human rights would not bar the defendants from presenting cultural evidence.  No one was harmed 

who did not consent to the harm.  Both defendants were willing adults participating in a cultural tradition.  The defendants, 

therefore, should be allowed the use of the cultural defense in order to illuminate the circumstances around their actions. 
 
       Similar examples can easily be conjured.  For example, anthropology tells us that historically polygamy, not monogamy, 

has been the rule of marriage.  Moreover, some cultures have retained a polygamous institution to the current date.  When such 

a family unit migrates to the United States, should they be charged with a crime?  And, if so, should evidence of their cultural 

background be considered by the jury?  Since no human rights implications are manifest here--at least no violation of life or 

bodily sanctity--there should be no bar to the cultural defense's application in this situation. 
 
       While other examples of “consensual” crimes may be examined to further illustrate the concept (homosexual marriages, 

prostitution), the parameters of the human rights objection to the cultural defense should now be evident. Where the crime 

involves some sort of life or bodily infringement, no cultural defense ought to be allowed. 
 

4. Negotiating the Remaining Problems 
 
       The argument that has been set forth in this Note has been one of support for the cultural defense so long as no human rights 

are infringed.  There will certainly be many who disagree with this argument wholeheartedly.  More importantly, there will be 

some who will find objections to some parts of the argument but not to others.  In *699 recognition of the latter group and in 

spite of the former group, two interesting objections will presently be explored. The first deals with the fact that more than one 

human right exists. The second focuses on the ramifications that the argument put forth has on some of our own cultural 

practices. 
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a. A Clash of Human Rights? 
 
       Earlier in this Note, it was explained that a multitude of human rights exist.  John Finnis, it should be recalled, has deli-

neated seven human “goods.” [FN148] The American Declaration of the Rights and Duties of Man lists twenty-seven. The 

Universal Declaration of Human Rights lists even more. Yet, this Note has narrowed its analysis to the right of life and freedom 

from bodily sanctity. What happens, it could be asked, when a cultural case manifests itself which, although not violating the 

principle of bodily sanctity, infringes upon a different human right? 
 
       As an example, the Universal Declaration of Human Rights lists as one of its protected rights the freedom of expression and 

of cultural preservation. [FN149]    Other documents share this same concept.  Should this right supersede the right to bodily 

sanctity?  As a case in point, we may look once again at Regina v. Adesanya. [FN150] In that case, Adesanya was only ex-

pressing the family's tribal identity and only preserving the life of her culture and passing it on to her sons. This is precisely 

what the Declaration discusses. So why should she be barred from using the cultural defense? 
 
       While this is a valid argument, it is probable that most human rights theorists would counter that the interest and right in life 

and bodily sanctity must be the very first right to be observed.  John Stuart Mill's eloquent quote certainly suggests as 

much.  The observation of the right to live must be a necessary precursor to all other rights, for what good would those rights 

serve the dead or injured?  If we are, therefore, to concede that a hierarchy of sorts must be present in the human rights pyramid, 

then we should permit the right to life and bodily sanctity to “trump” the rights to expression and cultural preservation when the 

two are clearly at odds with each other as they are in this case. 
 

*700 b. Implications for United States Culture 
 
       The human rights considerations discussed in this Note must bring into question some of our own practices that seem to 

stand in direct contradiction to these noble considerations.  As a result, we are faced with conflicting and mutually exclusive 

beliefs.  In such a position, one must forgo one belief or the other or at least rationalize one so that it does not seem to conflict 

with the other.  The web of beliefs necessitates congruence. [FN151] 
 
       To illustrate, we may look to the Western tradition of piercing children's ears.  This can legitimately be deemed a cultural 

practice, and one which is not universal.  Is such a practice tolerable?  When plugged into the definition of human rights which 

has been presented above, the answer is that it is not.  A violation of bodily sanctity, it must be acknowledged, is evi-

dent.  Furthermore, the injury is to a child who, even if she consents, may not be in a position to do so with the level of reasoned 

reflection with which we could feel confident.  The procedure has no value to the child beyond aesthetics.  Is this, therefore, a 

clear violation of human rights?  If so, does that practice have merit to be effaced?  If it is not a violation of human rights, does 

that mean that our definition of the main principle of human rights needs to be revised?  Or should we create an exception from 

the definition for such “trivial” infringements? But then, how are Adesanya's tribal markings to be differentiated? By the fact 

that she is in the situation of the immigrant while we are in the position of the host culture? Can we, thus, say that only those 

actions which non-Westerners undertake as part of their culture may violate human rights? That there should be a sort of 

blanket exception to all right-infringing cultural acts done by Westerners? The traditional Chinese practice of foot-binding of 

young women is deplorable, but piercing of children is tolerable? 
 
       A similar act is male circumcision.  This practice, concentrated in the United States and Judaic countries, creates in-

jury.  Furthermore, the injury is to an inevitably, non-consenting boy.  Can we, then, say that the practice violates the right to be 

free of bodily harm?  While it will be countered that there is a difference here from the ear-piercing example as male circum-

cision serves a health benefit--protection from infections--mounting evidence now shows us that there is very little difference in 

this area between those who are and those who are *701 not circumcised (so long as proper hygiene is practiced). How can we 

then rationalize the pain which we inflict on male infants? Can we, again, excuse this violation of human rights because it is our 

violation? Is it acceptable as our cultural beliefs tell us that it is not an important issue? Would we feel the same way toward the 

African tribal immigrants who, in accord with generations of tradition, circumcise their female infant by removing the clitoral 

prepuce (clitoridectomy)? [FN152]    Or the one that removes the clitoris and labia minora of their daughter before sewing the 
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sides of the labia majora together (pharonic circumcision)? [FN153] 
 
       Regardless of our stance on the cultural defense in general, if we can be in agreement that any cultural defense must be 

limited by human rights concerns, we might also require ourselves to look into our own basket of norms and mores in order to 

throw out the bad apples.  Human rights dictate universal compliance. 
 

V. CONCLUSION 
 
       The need to address the issue of the cultural defense will not subside.  The ongoing process of mutual accommodation 

between United States law and immigrant cultures is bound to continue for years. [FN154] Asian immigrants, the group most 

often involved in legal cultural clashes, represent the largest group of legal immigrants and refugees to arrive in the United 

States in the last twenty years. [FN155] According to data published by the State Department, Asians have comprised forty 

percent of all immigration during that period. [FN156] Moreover, the flow of Asian immigrants is not likely to stop any time 

soon. More than 336,000 Filipinos are currently awaiting to emigrate to the United States, 185,000 Thai refugees, 123,500 

Koreans, and 107,400 mainland Chinese. [FN157] 
 
       This Note has investigated the possibility of establishing a cultural defense in affirmative, derivative, complete, and mi-

tigative functions.  Arguments were discussed regarding the goals of the criminal justice system, especially retributionist 

principles.  Using human rights as a backdrop, an analysis of the major claims for and against the *702 defense was presented. 

The result is a conditional endorsement. The cultural defense should be adopted so long as it respects the international laws of 

people. Human rights are, after all, the cornerstone of our legal system. They lend legitimacy to our laws and a moral sheen to 

the legal decisions under those laws. When a law, or a proposed law, conflicts with the very first maxim of human rights, we 

must doubt that law's legitimacy. Lex injusta non est lex. 
 
[FNa1]. J.D., University of Southern California Law School, 1997. 
 
[FN1]. I express thanks to Professor Ronald R. Garet, University of Southern California Law School, for his guidance and 

thoughtful critique; to Professors Gordon Nakagawa, Naomi Bishop, and Judith Marti, California State University Northridge, 

for the insights that inspired this article; and to Jennifer, Hebes, and Zeus for their unwavering support and encouragement. 
 
[FN2]. United States v. Bauer, Nos. 94-30073, 94-30074, 94-30075, 94-30076, 94-30084, 94-30094, 94-30171, and 94-30178 

(9th Cir. Feb. 2, 1996). 
 
[FN3]. Specifically, the court found that the Religious Freedom Restoration Act of 1993 mandated that the defendants be 

allowed to introduce evidence of Rastafarian beliefs in order to explain the circumstances surrounding their alleged crime. 
 
[FN4]. People v. Wu, 286 Cal. Rptr. 868 (Cal. Ct. App. 1991). 
 
[FN5]. See id. 
 
[FN6]. This last question is a highly controversial one which will be addressed infra Section III B. At this point, it is only 

important to know that it represents the specific instances of the cultural defense--those that will be described as “cogni-

tive”--that refer to situations in which the defendant argues that she did not know that her actions constituted a crime in the host 

country. In contrast, the cultural defense in its “volitional” form is used by the defendant who leaves uncontested the fact that 

she knew her conduct was a crime, preferring instead to argue that certain cultural characteristics either prompted, or at least 

influenced, her actions. Much misunderstanding results from those who, blind to this distinction, believe that the defense al-

ways involves a defendant claiming that she simply did not know the law of the host country and, therefore, should be shown 

some leniency. 
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[FN7]. Regardless whether the evidence goes to a cognitive or volitional case. 
 
[FN8]. See, e.g., Rex v. Esop, 173 Eng. Rep. 203 (Cent. Crim. Ct. 1836). 
 
[FN9]. Carlisle v. United States, 83 U.S. 147, 155 (1873). 
 
[FN10]. See, e.g., People v. Chen, No. 87-774 (N.Y. Sup. Ct. Mar. 21, 1989): Chinese culture; People v. Moua, No. 315972-0 

(Fresno County Super. Ct. Feb. 7, 1985), U.S. v. Blong Her, No. CRF-84-73-EDP, (E.D. Cal. 1984): Hmong culture; People v. 

Croy, No. 52587 (Placer County Super. Ct. Apr. 1990), State v. Butler, No. 44496 (Lincoln County Cir. Ct. Mar. 11, 1981): 

Native American culture; People v. Gebreamlak, No. 80276 (Alameda County Super Ct. 1985): Ethiopian culture; State v. 

Curbello-Rodriguez, 351 N.W. 2d 758, 770 (Wis. 1984) (Boblitch, J., concurring): Cuban culture; People v. Metallides, No. 

73-5270, slip op. (1984): Greek culture. 
 
[FN11]. See, e.g., Alison D. Renteln, A Justification of the Cultural Defense as Partial Excuse, 2 S. Cal. Rev. L. & Women's 

Stud. 437 (1993); Anh T. Lam, Culture as a Defense: Preventing Judicial Bias Against Asians and Pacific Islanders, 1 Asian 

Am. Pac. Islands L.J. 49 (1993); Malek-Mitthra Sheybani, Comment, Cultural Defense: One Person's Culture is Another's 

Crime, 9 Loy. L.A. Int'l & Comp. L.J. 751 (1987). While this not focuses primarily on the initial question of whether to allow 

cultural evidence into the courtroom, it is worthwhile to remember that a secondary query becomes, as some of these advocates 

have argued, whether the evidence should form a defense in itself. Helpfully enough, the arguments are basically the same for 

either inquiry. 
 
[FN12]. See, e.g., Dana C. Chiu, The Cultural Defense: Beyond Exclusion, Assimilation, and Guilty Liberalism, 82 Cal. L. 

Rev. 1053 (1994); Note, The Cultural Defense in the Criminal Law, 99 Harv. L. Rev. 1293 (1986) [[[hereinafter Cultural 

Defense in the Criminal Law]. 
 
[FN13]. Renteln, supra note 11. 
 
[FN14]. An argument can reasonably be made that the right to life is not, in fact, the most fundamental of all human rights 

principles. Maybe a right to a life free of torture and arbitrary persecution is more accurate. Maybe a right to education. Maybe 

yet another construct. This Note presents the right to life as the cornerstone to human rights because of its prominence in many 

human rights documents, its special treatment in many philosophers' works, and the ease with which it can be severed and 

defined away from the other, more malleable, human rights. More details are provided on this subject infra Section IV A. 
 
[FN15]. See, e.g., Renteln, supra note 11; Cultural Defense in the Criminal Law, supra note 12. 
 
[FN16]. Sir Edward B. Tylor, Animism in The Making of Man: An Outline of Anthropology (V.F. Calverton ed., 1931). 
 
[FN17]. See A.L. Kroeber & Clyde Kluckhohn, Culture: A Critical Review of Concepts and Definitions (1952). 
 
[FN18]. William A. Haviland, Anthropology (5th ed. 1989). 
 
[FN19]. Id. at 278. 
 
[FN20]. Id. at 277. 
 
[FN21]. As was illustrated by the Bauer example, it is important to see that a cultural defendant's native religion is included in 

this definition. Many of the cases featured in this Note address religious practices or beliefs. This Note adopts the position that 

the umbrella of the cultural defense amply covers cases both concerning religious cultural evidence and those that do not. 

Furthermore, it is argued that the cultural defense does not in any way supplant or restrict otherwise existing religiously-based 
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claims. For example, a claim made under the Religious Freedom Restoration Act of 1993 is only altered by the cultural defense 

in the respect that the defense argues that the defendants must be allowed to present evidence of their religious beliefs at trial if 

those beliefs are based on aspects of their foreign culture (if the claim is based on a domestic religion, the cultural defense has 

no applications at all). In this fashion, the cultural defense can only enhance a free-standing religious claim. 
 
[FN22]. Renteln, supra note 11, at 439. 
 
[FN23]. See id. 
 
[FN24]. See id. 
 
[FN25]. See id. 
 
[FN26]. See Wayne R. Lafave & Austin W. Scott, Jr., Criminal Law 51 (2d ed. 1986). 
 
[FN27]. See id. 
 
[FN28]. See Renteln, supra note 11, at 443-44. 
 
[FN29]. Id. at 443. 
 
[FN30]. Id. 
 
[FN31]. Schematic examples (2) and (6). 
 
[FN32]. People v. Kimura, No. A-091133 (Santa Monica Super. Ct. Nov. 21, 1985). 
 
[FN33]. The truthfulness of this statement was the focus of much controversy at trial. The prosecutor believed that Kimura had 

ulterior motives for killing the children and only claimed to be practicing oyako-shinju to extricate herself from the prosecution. 

For an in-depth analysis of the case, see Michael Reese, A Tragedy in Santa Monica, Newsweek, May 6, 1985, at 10. 
 
[FN34]. See Renteln, supra note 11, at 463. 
 
[FN35]. See id. at 463 n.91 (citing Maura Dolan, Two Culture Collide Over Act of Despair; Mother Facing Charges in Ce-

remonial Drowning, L.A. Times, Feb. 24, 1985, at 3). 
 
[FN36]. See id. at 463. 
 
[FN37]. See, e.g., Taryn F. Goldstein, Cultural Conflicts in Court: Should the American Criminal Justice System Formally 

Recognize a “Cultural Defense”?, 99 Dick. L. Rev. 141, 147-48 (1994); John C. Lyman, Cultural Defense: Viable Doctrine or 

Wishful Thinking? 9 Crim. Just. J. 87 (1986). 
 
[FN38]. Schematic examples (1) and (5). 
 
[FN39]. For a real example of a cognitive affirmative cultural defense case, see Regina v. Adesanya, in Jill E. Korbin, The 

Cross-Cultural Context of Child Abuse and Neglect, in The Battered Child 21, 24 (C. Henry Kempe & Ray E. Helfer eds., 3d 

ed. 1980). This case is also examined infra Section III.B.1. 
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[FN40]. See Jerome Hall, General Principles of Criminal Law 308 (2d ed. 1960). 
 
[FN41]. See id. 
 
[FN42]. Schematic examples (3), (4), (7), and (8). 
 
[FN43]. See Mark Thompson, The Cultural Defense, Student Lawyer Sept. 1985, at 25. 
 
[FN44]. See Lyman, supra note 37. 
 
[FN45]. Renteln, supra note 11, at 488. 
 
[FN46]. See Martin Wasik, Partial Excuses in the Criminal Law, 45 Mod. L. Rev. 516, 519 (1982). 
 
[FN47]. See id. at 522. 
 
[FN48]. People v. Kimura, No. A-09113 (Santa Monica Super. Ct., Nov. 21, 1985). 
 
[FN49]. Sentencing Guidelines Act of 1986, Pub. L. No. 99-363, § 1 & § 994, 100 Stat. 700 (1986). 
 
[FN50]. See Renteln, supra note 11, at 489. 
 
[FN51]. See id. 
 
[FN52]. No. 315972-0 (Fresno County Super. Ct. Feb. 7, 1985). 
 
[FN53]. 351 N.W.2d 758, 770 (Wis. 1984) (Bablitch, J., concurring). 
 
[FN54]. See Korbin, supra note 39. 
 
[FN55]. See id. at 24. 
 
[FN56]. Regina v. Adesanya is an example of the complete cognitive affirmative cultural defense; schematic example (5). 
 
[FN57]. See Henry J. Reske, Judges Debate Cultural Defense: Should Crimes Acceptable in an Immigrant Homeland Be Pu-

nished?, A.B.A. J. Dec. 1992, at 28 (1992). 
 
[FN58]. See Martin R. Gardner, The Renaissance of Retribution: An Examination of Doing Justice, 1976 Wis. L. Rev. 781 

(1976). 
 
[FN59]. See Johannes Andenaes, General Prevention: Illusion or Reality?, 43 J. Crim. L., Criminology, & Police Sci. 176 

(1952). 
 
[FN60]. See id. 
 
[FN61]. See id. 
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[FN62]. See Francis A. Allen Criminal Justice, Legal Values and the Rehabilitative Ideal, 50 J. Crim. L., Criminology, & Police 

Sci. 226 (1959). 
 
[FN63]. See Renteln, supra note 11, at 442. 
 
[FN64]. See H.L.A. Hart, Punishment and Responsibility: Essays in the Philosophy of Law (1968). 
 
[FN65]. See Cultural Defense in the Criminal Law, supra note 12. 
 
[FN66]. No. 44496 (Lincoln County Cir. Ct., Mar. 11, 1981). 
 
[FN67]. 502 N.E.2d 998 (N.Y. 1986). 
 
[FN68]. See Cultural Defense in the Criminal Law, supra note 12. 
 
[FN69]. See Gardner, supra note 58. 
 
[FN70]. A similar approach is already reflected in the criminal law's acceptance of other defenses such as, for example, the 

battered wife defense which seeks to bring in evidence of the husband's previous abuses in order to paint a more accurate 

picture of the motivations behind the wife's actions. For more insights into this connection, see Joseph Goldstein & Kay Katz, 

Abolish the “Insanity Defense”--Why Not?, 72 Yale L.J. 853 (1963). 
 
[FN71]. This right and its predominance over the other rights will be discussed in greater detail in Section IV. 
 
[FN72]. At least no human rights are being violated directly. This Note does not consider indirect violations that may occur, 

such as, in this instance, the possibility that lives were imperiled or injured in keeping Bauer's activities secret from the au-

thorities. 
 
[FN73]. See Chiu, supra note 12. 
 
[FN74]. See M. Gordon, Assimilation in American Life 85, 136-137 (1964). This is a controversial hypothesis which has not 

been subjected to extensive scientific test. 
 
[FN75]. See Cultural Defense in the Criminal Law, supra note 12, at 1303-04. 
 
[FN76]. See id. at 1303. 
 
[FN77]. See id. This is not always the case, however. For example, the Fresno Hmong have continued their cultural practice of 

slaughtering pigs in their backyards in violation of several city and county ordinances. See Thompson, The Cultural Defense, 

supra note 43, at 27. This practice can neither be termed deeply personal nor rare. 
 
[FN78]. See Chiu, supra note 12. 
 
[FN79]. Not only does a rejection of the cultural defense when human rights infringements are found serve to discourage the 

cultural practice in question within this country, it may even have some small and distant effects in discouraging the practices in 

their countries of origin. 
 
[FN80]. See Goldstein, supra note 37, at 141. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1986157012
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1292&FindType=Y&SerialNum=0332779936


6 SCAIDLJ 663 Page 26 
6 S. Cal. Interdisc. L.J. 663 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 
[FN81]. See, e.g., Chiu, supra note 12, at 1104-12. 
 
[FN82]. Cultural Defense in the Criminal Law, supra note 12, at 1301. 
 
[FN83]. See Horace M. Kallen, Culture and Democracy in the United States 209-10 (1924). 
 
[FN84]. See Jerome Hall, Law, Social Science, and Criminal Theory 76 (1982). 
 
[FN85]. See Alison Dundes Renteln, found in, Don J. DeBenedictis, Judges Debate Cultural Defense, A.B.A. J., Dec. 1992, at 

28, 28. 
 
[FN86]. See Susan N. Herman, About Crime: Should Culture be a Defense?, Newsday, Apr. 20, 1989, at 80. 
 
[FN87]. See Cultural Defense in the Criminal Law, supra note 12, at 1300. 
 
[FN88]. See Guido Calabresi, Ideals, Beliefs, Attitudes, and the Law 28, 57 (1985). 
 
[FN89]. Chiu, supra note 12, at 1098-1104. 
 
[FN90]. See Cultural Defense in the Criminal Law, supra note 12, at 1311. 
 
[FN91]. On the subject, John Stuart Mill wrote “what the improvement of mankind and of all their works most imperatively 

demands is variety, not uniformity.” J. Mill, Endowments, in Essays on Economics and Society 617 (J.M. Robson ed., 1967). 
 
[FN92]. See Section IV for an elaboration on this subject. 
 
[FN93]. See, e.g., Herman, supra note 86; Lyman, supra note 37; Julia P. Sams, The Availability of the “Cultural Defense” as an 

Excuse for Criminal Behavior, 16 Ga. J. Int'l & Comp. L. 335 (1986); Melissa Spatz, Project, A “Lesser” Crime: A Compara-

tive Study of Legal Defenses for Men Who Kill their Wives, 24 Colum. J.L. & Soc. Probs. 597 (1991); Young, Equal Cul-

tures--or Equality?: There's a Choice to Make Between Feminism and Multiculturalism, Wash. Post, Mar. 29, 1992, at C5. 
 
[FN94]. See, e.g., Sams, supra note 93, at 335. 
 
[FN95]. See, e.g., Lyman, supra note 37, at 109. 
 
[FN96]. See, e.g., Spatz, supra note 93, at 597. 
 
[FN97]. See, e.g., Sams, supra note 93, at 335; Lyman, supra note 37, at 109. 
 
[FN98]. See Sams, supra note 93, at 335. 
 
[FN99]. See Goldstein, supra note 37, at 158. 
 
[FN100]. See Herman, supra note 86, at 80. 
 
[FN101]. See supra text at page 19. 
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[FN102]. See Deidre Evans-Pritchard & Alison Dundes Renteln, The Interpretation and Distortion of Culture: A Hmong 

“Marriage by Capture” Case in Fresno, California, 4 S. Cal. Interdisc. L.J. 1, 11. 
 
[FN103]. See Evans-Pritchard & Renteln, supra note 102. 
 
[FN104]. See id. 
 
[FN105]. See Renteln, supra note 11, at 483. 
 
[FN106]. See Hart, supra note 64. 
 
[FN107]. See Jill E. Korbin, The Cross-Cultural Context of Child Abuse and Neglect, in The Battered Child 21, 24 (C. Henry 

Kempe & Ray E. Helfer eds., 3d ed., 1980). 
 
[FN108]. As mentioned prior, the judge agreed and dismissed the charges against Adesanya with only a warning that such 

practices will not be allowed thereafter. 
 
[FN109]. See Chiu, supra note 12; Lyman, supra note 37; Sams, supra note 93. 
 
[FN110]. For a case on the subject, see Wisconsin v. Yoder, 406 U.S. 205 (1972). 
 
[FN111]. For a case on this possibility, see Reynolds v. United States, 98 U.S. 145 (1878). 
 
[FN112]. See People v. Rhines, 131 Cal. App. 3d 498 (1982). 
 
[FN113]. Take, for example, Timothy Leary's unsuccessful attempt to frame members of the “drug culture” as a group in need 

of special recognition. See Leary v. United States, 383 F.2d 851 (5th Cir. 1967). 
 
[FN114]. For a strong argument pointing out the slippery slope of the cultural defense in this regard, see Goldstein, supra note 

37, at 160. 
 
[FN115]. See Alec Samuels, Legal Recognition and Protection of Minority Customs in a Plural Society in England, 10 An-

glo-Am. L. Rev. 241, 254 (1981). 
 
[FN116]. See Goldstein, supra note 37, at 166. 
 
[FN117]. See Cultural Defense in the Criminal Law, supra note 12, at n.52. 
 
[FN118]. See id. 
 
[FN119]. Fed. R. Evid. 403. 
 
[FN120]. See, e.g., Rimonte, A Question of Culture: Cultural Approval of Violence Against Women in the Pacific-Asian 

Community and the Cultural Defense, 43 Stan. L. Rev. 1311 (1991); Spatz, supra note 93, at 597; Young, supra note 93, at C5. 
 
[FN121]. See Goldstein, supra note 37, at 162. 
 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=102043&FindType=Y&ReferencePositionType=S&SerialNum=0105689197&ReferencePosition=11
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=102043&FindType=Y&ReferencePositionType=S&SerialNum=0105689197&ReferencePosition=11
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1972127114
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1878199070
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&FindType=Y&SerialNum=1982120591
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1967118173
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRER403&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1239&FindType=Y&SerialNum=0103319086
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1239&FindType=Y&SerialNum=0103319086


6 SCAIDLJ 663 Page 28 
6 S. Cal. Interdisc. L.J. 663 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 

[FN122]. Id. at 164. 
 
[FN123]. See John Finnis, Natural Law and Natural Rights 83 (1980). 
 
[FN124]. See James W. Nickel, Making Sense of Human Rights 6 (1987). 
 
[FN125]. See id. at 3. 
 
[FN126]. The concept of rights, in this context, is a formidable and unsurpassed one. It should be contrasted with other com-

mentators' views of rights in general. See, for an instance of this contrast, Ronald Dworkin, Taking Rights Seriously 92 (1977) 

(“Rights are „trumps.‟ [They] do not always prevail over all other considerations ... but rather are strong considerations that 

generally prevail in competition with other concerns such as national prosperity or administrative convenience.”). 
 
[FN127]. See Finnis, supra note 123, at 18. 
 
[FN128]. See id. at 81. 
 
[FN129]. This is the position of the “skeptical relativists” who argue that since there is no rational method for choosing or 

justifying moral norms, the norms cannot be shown to be true or false. Hence, there is no “justified morality.” For more on this 

position, see Kai Nielson, Skepticism and Human Rights, Monist 52 (1968) at 573-94. 
 
[FN130]. Nickel, supra note 124, at 40. 
 
[FN131]. J. Mill, Utilitarianism 50 (Samuel Gorovitz ed., 1971). 
 
[FN132]. See Finnis, supra note 123, at 94. 
 
[FN133]. See Finnis, supra note 123, at 86. Finnis, however, does not rank these seven forms of goods. Rather, he presents each 

as equal in worth. 
 
[FN134]. Id. 
 
[FN135]. Interestingly, the United States' Bill of Rights does not place the right to life and bodily sanctity in a predominant 

position in its text. Rather, it begins by assuring the citizenry of their rights to free speech and religion. It is not until the Fourth 

Amendment that the right to be “secure in body” is discussed. It is quite possible that this juxtaposition, however, is not so much 

a repudiation of bodily integrity's standing as the preeminent human right, as it is a reflection of the political climate which 

prevailed circa the drafting of the Bill of Rights. 
 
[FN136]. The Universal Declaration of Human Rights, G.A. Res. 217A (III), U.N. GAOR, 3d Sess., Supp. No. 1, at 71, U.N. 

Doc. A/810 (1948). 
 
[FN137]. The European Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, 213 

U.N.T.S. 222. 
 
[FN138]. The American Declaration of the Rights and Duties of Man, Res. XXX, adopted by the Ninth International Confe-

rence of American States, reprinted in Inter-American Commission on Human Rights, Handbook of Duties Pertaining to 

Human Rights, OEA/Sess. L/V/II.50, Doc. 6 at 17 (1980). 
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[FN139]. The African Charter on Human and People's Rights, June 27, 1981, 21 I.L.M. 58. 
 
[FN140]. For an example of this view, see the work of Lamarck (1744-1829), the famous French naturalist who arranged all 

living creatures into a “great chain of being” from inanimate beings at the bottom to humans at the top. Among humans, the 

chain placed Asians and Blacks at a lower echelon than Caucasians, only somewhat above monkeys. 
 
[FN141]. See Haviland, Anthropology, supra note 18, at 296. 
 
[FN142]. See id. at 297. 
 
[FN143]. On the topic of tolerance for victimless crimes, see James Stephen, Liberty, Equality, Fraternity 152 (R.J. White ed., 

1967). Additionally, for a persuasive argument that society only has an indirect interest in regulating self-regarding or con-

sensual acts, see John S. Mill, On Liberty 13 (David Spitz ed., 1975) (1859). 
 
[FN144]. There does seem to be a dispute on this matter though. For a thorough discussion of the case, see Evans-Pritchard & 

Renteln, supra note 102. 
 
[FN145]. No. 80276 (Alameda County Super. Ct. 1985). 
 
[FN146]. See No. CR F-84-73-EDP (E.D. Cal. 1984). 
 
[FN147]. Spencer Sherman, When Cultures Collide, Cal. Law. 33, 35 (Jan. 1986). 
 
[FN148]. See Finnis, supra note 123. 
 
[FN149]. The Universal Declaration of Human Rights, supra note 136, at 71. 
 
[FN150]. See supra note 39 and accompanying text. 
 
[FN151]. See W.V.O. Quine & J.S. Ullian, The Web of Belief (2d ed. 19__). 
 
[FN152]. See What's Culture Got to Do with It? Excising the Harmful Tradition of Female Circumcision, 106 Harv. L. Rev. 

1944, 1946 (1993). 
 
[FN153]. See id. at 1947. 
 
[FN154]. See Sherman, supra note 147, at 36. 
 
[FN155]. See id. 
 
[FN156]. See id. 
 
[FN157]. See id. 
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