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BEWARE OF THE ADMINISTRATIVE EXEMPTION TRAP 
By Michaël Fischer1 

Reducing costs is the order of the day for most every company. Traditionally, one 
such way was to cut down on overtime pay by categorizing a broad section of 
employees as administrators, hence taking advantage of the so-called 
administrative exemption. This has increasingly become a trap for unsuspecting 
companies.  

The administrative exemption, on its face, seems clear. The California Division of 
Labor Standards Enforcement (DLSE), the agency tasked with enforcing 
California's wage and hour laws, states that in order to qualify for the 
administrative exemption the duties of the employee must: a) involve office or 
non-manual work directly related to management policies or general business 
operations; b) include the exercise of discretion and independent judgment; and 
c) require only general supervision. See Section 52.1 of the Enforcement Policies 
and Interpretations Manual. 

Similarly, California cases generally hold that exempt administrators are those 
whose primary duty (more than half the employee's working time) is 
administering the business affairs of the enterprise rather than producing the 
product the enterprise exists to market. 

The trap lies in companies’ characterization of their “product”. In older days, 
some employers took “product” to mean “manufacture”, hence they classified 
many of their service-related employees as exempt. That is, however, no longer 
accurate: service-employees are successfully winning overtime claim suits by 
arguing that their functions go to create a “product”.  

An instructive recent case is Eicher v.Advanced Business Integrators, Inc. There, 
a senior consultant for a technology company sued his employer for unpaid 
overtime compensation (plus interest and attorneys’ fees) alleging the company 
had misclassified him as exempt. While his duties appeared to be administrative 
in nature, he argued that his work (providing customer service and training 
regarding software) was directly related to providing a “product”. The court 
agreed, finding that Eicher was employed in the implementation of a “product” 
(the company’s software) through customer training and support services. 

The Eicher case, and cases like it, are cautionary tales to employers trying to cut 
costs: just because your employees are in the service industry, and do not 
manufacture a traditional “product”, does not mean you will be able to classify 
them as overtime-exempt. 
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