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The United States Court of Appeals for the Third Circuit has recently recognized that minority 
communities may challenge the placement of waste facilities in their neighborhoods as violating 
Title VI of the Civil Rights Act of 1964.  By finding a private cause of action under the 
Environmental Protection Agency (“EPA”) regulations implementing the Civil Rights Act, the 
court has provided private citizens with a potent weapon to combat environmental race 
discrimination. 

I.  ENVIRONMENTAL JUSTICE 

The environmental justice movement was launched as a grass-roots response to the perception 
that waste facilities (e.g., landfills, incinerators, sewer treatment plants, hazardous waste plants) 
were disproportionately located in minority-dominated communities.  As empirical evidence 
mounted to support this view,1 community groups formed throughout the country to protest 
the trend and attract publicity to their cause.  For example, a group of five hundred protesters 
were arrested in the predominantly black community of Warren County, North Carolina, after 
using their bodies to block access to trucks hauling PBC-contaminated soil to a nearby landfill.  
Another group, The Mothers of East Los Angeles, defeated state plans to build a toxic waste 
incinerator and a new prison in their Latino community.  Similarly, a South Dakota Native 
American group, The Good Road Coalition, successfully fought to keep a proposed six thousand-
acre landfill off of their reservation. 

Several approaches have been employed by community activists to effectuate change.  One 
such strategy has been to utilize the political arena.  As such, environmental justice groups have 
organized voting drives, recall elections, letter campaigns and utilized other lobbying tools.  Met 
with powerful opposition from resource-rich opponents, these efforts have resulted only in 
minimal success.  An alternate strategy has sought reform through the judicial process.  In this 
context, groups have sued various governmental units and private companies alleging, among 
other things, nuisance, zoning violations, and deprivation of equal protection under the United 
States Constitution.  Up until very recently, none of these actions had resulted in a significant 
victory for environmental justice proponents.  In a decision issued on December 30, 1997, 
however, the Third Circuit recognized a private cause of action under the EPA regulations 
implementing the Civil Rights Act.  The strategy of challenging waste facility siting under the Civil 
Rights Act regulations may change the environmental justice landscape forever. 

II.  CHESTER AND CRCQL 

The city of Chester is located in Delaware County, Pennsylvania, just south of Philadelphia.  Once 
a booming manufacturing town, it is now economically depressed.  In the mid-sixties, 
approximately one third of its population was black.  Today, its population of 42,000 is sixty-five 
percent black and thirty-two percent white.  Unemployment is Chester exceeds twenty percent 
and a full quarter of the city’s population lives below the poverty level.  By contrast, Delaware 

                                                 
1
  A 1987 study conducted by the United Church for Christ Commission for Racial Justice, updated in 

1994, found that nonwhites are forty-seven percent more likely than whites to live near a toxic waste site 
and three times more likely than whites to live in a community with more than one such site. 



County has a population, excluding Chester, of 502,000, of which ninety-one percent is white 
and six percent is black. 

Set against this backdrop is the fact that the Pennsylvania Department of Environmental 
Protection (“PADEP”) has granted five waste facility permits for sites in Chester since 1987, 
while only granting two such permits for sites in the remainder of Delaware County.  Chester is 
now home to a sewage treatment plant, two oil refineries, a paper mill, a recycling plant, a 
waste incinerator, and a medical waste sanitizing plant.  Moreover, Chester facilities are 
permitted by the state to treat 2.1 million tons of waste per year while the aggregate capacity 
for the rest of the county is only 1,400 tons.  As a result, Chester has become saturated with 
soot, constant noise, malodorous fumes, and toxic levels of carcinogens.2 

The last straw for Chester residents, already angered by deteriorating environmental conditions 
in their community, was a proposal for yet another facility, this time a soil decontamination 
plant.  They banded together as Chester Residents Concerned for Quality Living (“CRCQL”) and 
sued PADEP in federal district court.  Chester Residents v. Seif, 132 F.3d 925 (3d Cir. 1997).  
Rather than pursuing traditional paths such as zoning or nuisance claims, they brought suit 
under regulations promulgated under Title VI of the Civil Rights Act of 1964.  Specifically, CRCQL 
argued two claims to the trial court.  The first asserted that by permitting a disproportionate 
number of waste facilities to be located in minority-intensive Chester, PADEP directly violated 
the provisions of Title VI.  The second complained that PADEP had violated the provisions of the 
United States Environmental Protection Agency regulations carrying out the directives of Title VI. 

III.  TITLE VI AND EPA IMPLEMENTING REGULATIONS 

Title VI of the Civil Rights Act of 1964 provides, in relevant part, that:  

No person in the United states shall, on the grounds of race, color or national 
origin, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal 
financial assistance. 
42 U.S.C. § 2000d. 

and  

Each Federal department and agency which is empowered to extend Federal 
financial assistance to any program or activity, by way of grant, loan, or contract 
other than a contract of insurance or guaranty, is authorized and directed to 
effectuate the provisions of section 2000d of this title…by issuing rules, 
regulations, or orders of general applicability which shall be consistent with [the 
objectives of this statute]. 
42 U.S.C. § 2000d-1. 

In compliance with the mandates of theses sections, the EPA has issued regulations targeting 
programs or activities that receive EPA assistance.  40 C.F.R. § 7.10 et seq.  Specifically, 40 C.F.R. 
§ 7.35 (b) states that: 

A recipient shall not use criteria or methods of administering its program which 
have the effect of subjecting individuals to discrimination because of their race, 
color, national origin, or sex, or have the effect of defeating or substantially 
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  In a 1994 health-risk-assessment study, the United States Environmental Protection Agency reported 

that Chester suffered from “unacceptable levels” of health risks due to industrial pollution. 



impairing accomplishment of the objectives of the program with respect to 
individuals of a particular race, color, national origin, or sex. 

These regulations apply to PADEP because PADEP receives federal funding from the EPA to 
operate Pennsylvania’s waste programs pursuant to the Resource Conservation and Recovery 
Act.   

IV.  CHESTER RESIDENTS v. SEIF 

The federal district court, dismissing CRCQL’s claim that Title VI had been directly violated, ruled 
that while Title VI provides a cause of action in instances of intentional discrimination, it does 
not reach cases involving disproportionate impact--cases involving a governmental action that 
has the effect, but not the purpose, of discriminating against a particular minority group.  
Chester, 944 F. Supp. at 416.  Consequently, because CRCQL failed to allege intentional 
discrimination, no claim could be maintained.  Separately, the court dismissed the group’s 
second claim, that PADEP’s siting decisions were in violation of the EPA’s regulations, on the 
grounds that the regulations did not provide for a private cause of action.  Chester, 944 F. Supp. 
at 417-418.   

CRCQL, possibly feeling that intentional discrimination would be too difficult to prove, appealed 
solely the dismissal of their second cause of action to the Third Circuit.  The appellate court 
proved more receptive to their arguments.  In its opinion, Chester Residents v. Seif, 132 F.3d 925 
(3d Cir. 1997), the court, after holding that the discriminatory impact regulations promulgated 
by the EPA were valid under § 2000d-1 of Title VI, found that two United States Supreme Court 
decisions dealing with agency regulations enacted in compliance with federal statutes, 
Guardians Ass’n v. Civil Serv. Comm’n, 463 U.S. 582 (1983) and Alexander v. Choate, 469 U.S. 
287 (1985) suggested, but did not establish, that a private cause of action for disproportionate 
impacts is available under EPA’s Civil Rights Act regulations.  The court then investigated its own 
precedents and held that none directly addressed the issue.3 

Having not found any guidance in statutes, regulations or precedent, the court utilized an 
established three-prong test for determining whether it would be appropriate to establish a 
private cause of action under the regulations.  Specifically, this test asks whether: (1) the 
regulations are properly within the scope of the enabling statute; (2) the statute under which 
the regulations were promulgated properly permits the implication of a private right of action; 
and (3) implying a private right of action will further the purpose of the enabling statute.  
Chester Residents, 132 F.3d at 933.  Finding in the affirmative on all three prongs, the court held 
that CRCQL could maintain an action against PADEP under the discriminatory effect regulations. 

Although the Third Circuit reversed the order of the district court and remanded for further 
considerations, the appropriateness of CRCQL’s standing may still not be fully resolved.  On June 
8, 1998, the United States Supreme Court granted PADEP’s motion for certiori.  As of the time of 
this writing, no date has been set for arguments before the Court. 
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  The Third Circuit distinguished its holding in Chowdury v. Reading & Med. Ctr., 677 F.2d 317 (3d Cir. 

1982), a decision holding that a private plaintiff alleging violations of § 2000 need not first exhaust all 
administrative remedies.  In that case, relied upon by the district court in dismissing CRCQL’s complaint, 
the court stated that the implementing regulations of Title VI did not, in of themselves, expressly provide 
a significant role for private plaintiffs.  The opinion, it is explained in Chester Residents, did not hold that 
the implementing regulations exclude the possibility of a private cause of action. 



 V.  IMPLICATIONS 

The use of the Civil Rights Act to address environmental justice is a new strategy and the 
availability of private actions seeking to rectify discriminatory effects of environmental programs 
can make it a particularly effective one.  Community groups frustrated by their lack of success 
using more traditional tactics may be inspired to adopt this strategy.  Because plaintiffs need 
now only demonstrate disproportionate effect to maintain actions under the applicable EPA 
regulations, it can be envisioned that numerous activist groups representing minority-
dominated communities will bring suit to prevent facilities from proliferating in their 
neighborhoods.   

The Chester Residents decision, should it stand as written, will undoubtedly affect the manner in 
which states implement their federally funded programs.  Closer attention will have to be paid 
to environmental justice issues when issuing permits for waste management facilities and 
controversial projects.  State environmental agencies may now be challenged for alleged 
discriminatory effects of their permitting decisions by “private attorneys general who will 
enforce *Title VI+ and its implementing regulations.”  Chester Residents, 132 F.3d at 936.  With 
this increased ease and probability of enforcement, companies proposing controversial projects 
requiring agency approvals may have to pay greater attention to siting issues lest they risk being 
denied a permit based on environmental justice concerns.    

 


